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Guidance: Covered Procurement

What is covered procurement?

Covered procurement means the award, entry into and management of a public
contract. A public contract is a contract entered into by a contracting authority
with a value above the relevant threshold that is not exempted by Schedule 2 of
the Procurement Act 2023 (the Act).

Having a defined term helps contracting authorities understand exactly what
provisions apply to above threshold, non-exempted procurement. The Act also
includes a wider definition of ‘procurement’, which means the award, entry into
and management of a contract (i.e. public contracts and below-threshold and
exempted contracts). That allows the Act to make some separate and limited
provisions in relation to matters such as:

a. particular requirements for certain below threshold procurements;

b. non-discrimination obligations with respect to treaty state suppliers to satisfy
international obligations on public procurement that apply to below threshold
or exempted procurements; and

c. the duty to have regard to the Wales Procurement Policy Statement at
Section 14.

What is the legal framework that governs the definition of covered
procurement?

3.

Section 1(1) defines ‘procurement’ and ‘covered procurement’; terms which are
referred to extensively in other sections of the Act.

Section 1(2) makes clear that the term ‘procurement’ and by extension ‘covered
procurement’ includes all steps taken in the contract award, and the management
of a contract, up to and including expiry or termination of the contract.

Sections 1(3) & (4) clarify that the terms ‘procurement’ and ‘covered procurement’
also apply to joint procurement and procurement by a centralised procurement
authority.

Section 11(1) sets out that a covered procurement must be carried out in
accordance with the Act.
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7.

Section 11(2) sets out the different methods by which a contracting authority may
award a public contract.

Key points and policy intent

8.

The term ‘covered procurement’ is defined in Section 1 as “the award, entry into
and management of a public contract” and ‘public contract’ is defined in Section
3. Contracting authorities will need to refer to Section 3 for a complete definition
but in summary it covers contracts (for the supply, for pecuniary interest, of
goods, services and works), frameworks and concession contracts that have a
value above the relevant threshold and are not exempted. Frameworks and
concession contracts are specifically defined elsewhere in the Act.

The term ‘pecuniary interest’ has a more precise meaning than ‘consideration’
which could take any form. This is intended to capture contracts made with profit
in mind. The Act does not intend to capture purely compensatory or supportive
arrangements, such as grants or sponsorship arrangements as doing so might
remove the flexibility for the Government to support schemes which are purely
compensatory in nature or provide non-pecuniary support which helps foster the
development of British businesses.

10.The Act allows contracting authorities to carry out procurements jointly with other

11.

12.

contracting authorities. It also provides for certain contracting authorities to act as
‘centralised procurement authorities’.

The term ‘centralised procurement authority’ is defined as a contracting authority
that is in the business of carrying out procurement for or on behalf of other
contracting authorities or for the purpose of the supply of goods, services or
works to other contracting authorities. It could apply to any type of contracting
authority, whether that be central government, local authorities or other types of
contracting authority, as long as they are in the business of undertaking
procurement or purchasing for other contracting authorities. It could be a single
contracting authority or a consortium of contracting authorities acting as a
centralised procurement authority.

'In the business of’ ensures that only contracting authorities that specialise in this
activity rather than those who carry out this activity on an ad hoc basis can be
centralised procurement authorities. Where a contracting authority uses a
centralised procurement authority for its procurement, the contracting authority
can only be said to be compliant with the Act to the extent that the centralised
procurement authority has complied with the Act on its behalf. This will not
however extend to any elements of the procurement process which the
contracting authority undertakes itself.



O.

13.Examples of centralised procurement authorities include the Welsh Government
Commercial Delivery (WGCD) — formerly the National Procurement Service —
which specialises in setting up frameworks and procuring products and services
for the Welsh public sector. WGCD works with the wider public sector including
local authorities and the Welsh NHS to develop and deliver collaborative national
framework agreements.

14.Section 11 obliges contracting authorities to carry out covered procurement solely
in accordance with this Act. Specifically, contracting authorities must use the
procedures in the Act for the award of public contracts, namely competitive
tendering (including under a dynamic market), direct award in special cases,
direct award after switching procedures and award under frameworks. This will
ensure contracting authorities properly engage with the market where appropriate
and achieve value for money.

15.The Act requires contracting authorities to use a competitive tendering procedure
for covered procurement - except in the limited circumstances where direct award
is permitted or for awards under frameworks - which provides suppliers with the
chance to bid for public contracts on a level playing field. The rules on how to
write the technical specification for what the authority wishes to purchase, what
information has to be published, how it will assess tenders and how it will award
contracts are essential to maintaining this level playing field.

16. Section 11 will allow a supplier to hold the contracting authority conducting
covered procurement to account, with remedies under Part 9 available where it
can be demonstrated that a contracting authority has failed to comply with one or
more of the requirements in the Act (for example, direct award without proper
justification, discriminatory technical specifications), and the supplier has
consequently suffered, or is at risk of suffering, loss or damage in consequence of
a breach of the duty.

What other guidance is of particular relevance to this topic area?
e Guidance on exempted contracts

e Guidance on thresholds
e Guidance on contracting authorities
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